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A MISTAKE BUILT ON MISTAKES: THE EXCLUSION OF INDIVIDUALS
UNDER INTERNATIONAL LAW
LIAM BURGESS ∗ AND LEAH FRIEDMAN ∗∗
I INTRODUCTION
As a system grounded in the ideology of sovereign statehood, international law has
traditionally denied legal capacity to non-state entities. In international forums,
individuals have been unable to assume or exercise the attributes of personality. At
the same time, they have been denied the capacity to enforce rights founded on
international law within domestic legal systems. As a result, international rights and
obligations have long been the exclusive domain of states, and their enforcement
the exclusive entitlement of states.
The exclusion of non-state entities from the range of international legal persons can
be traced to the birth of modern international law, within the framework of state
sovereignty. Louis Henkin has called sovereignty ‘a mistake built on mistakes’
which has nonetheless ‘been transmuted into an axiom of the inter-state system’. 1
From earliest times, writers have maintained that the principle of sovereignty
entitles states to exercise exclusive internal jurisdiction 2 and, by necessary
implication, requires that states be free from external control. 3 These principles in
turn have operated as a powerful legal barrier between the nation state and the
outside world. On the international plane, individuals have been barred from
participating in the production and execution of international law, which is made by
and for states alone. On the domestic plane, individuals have been barred from
agitating rights founded on international law within municipal legal systems,
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because sovereign supremacy shields the domestic constitutional system from
international influence. 4 The classical view remains basic: in Oppenheim’s words,
‘states solely and exclusively are subjects of international law’. 5
However these circumstances are neither necessary nor fixed. The rapid expansion
of international human rights and humanitarian law has prompted many scholars to
challenge the traditional view that individuals are incapable of possessing
international legal personality. 6 These arguments are founded on the range of rights
and obligations that international law now confers upon individuals: individuals
may bear international criminal responsibility for acting or failing to act; and they
are entitled to civil, political, economic and social rights. Individuals and
corporations also have personal rights under international investment law. If
individuals are owed rights and bear responsibility for obligations imposed by
international law, why does their traditional insignificance persist? More generally
if, as is often assumed, the only legitimate formulation of sovereignty is a popular
sovereignty, based essentially on pooled individual rights, how can international
law continue to endorse a command sovereignty that renders individual rights
invisible in the face of sovereign power? These matters remain the subject of heated
debate among international lawyers.
Against the backdrop of such contention, it is surprising that these issues receive so
little scrutiny when they arise for consideration by domestic courts. The High Court
of Australia had an opportunity to address these matters in the recent case of NAGV
and NAGW of 2002 v Minister for Immigration and Multicultural and Indigenous
Affairs. 7 At the heart of this appeal was the question whether Australia’s obligations
under the Refugee Convention 8 are capable of being owed to individual refugees, or
whether they are owed exclusively to other contracting state parties. If, as the
applicants contended, Australia’s obligations were owed to individual refugees,
then those rights could create a procedural entitlement to seek redress outside the
Australian municipal system. Similar issues involving the existence and
enforceability of internationally grounded individual rights have also arisen for
consideration in other domestic jurisdictions.
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Reflecting here on the High Court’s decision in NAGV, it is argued that, in principle
at least, substantive individual rights and obligations, drawn from international law,
have now emerged. The remaining barriers to individual personality are essentially
procedural: the absence of appropriate forums at the international level, and
uncritical acceptance by domestic courts of the exclusionary status quo. In the
ensuing discussion, we do not attempt to deny the many difficulties associated with
the recognition of individuals on the plane of public international law, foremost
among them the barriers to enforcement. Nor do we suggest that the international
system is witnessing a wholesale departure from sovereignty. Instead, our purpose
is to demonstrate that the exclusive personality of states is no longer axiomatic; and
to suggest that close investigation is required when these matters arise before
domestic courts.
II INDIVIDUAL LEGAL PERSONALITY UNDER PUBLIC INTERNATIONAL LAW
To say that an entity possesses international legal personality is to say that it is
‘capable of possessing international rights and duties and has the capacity to
maintain its rights by bringing international claims’. 9 An entity with international
legal personality has rights. If those rights are infringed or denied they may be
enforced, to the extent that they are recognised in public international law, via
procedures and institutions that lie outside the municipal legal system. An entity
with legal personality also has correlative responsibilities to the international
community and can be held accountable for non-performance of those
responsibilities.
A The Backdrop: Denial of Individual Rights
The International Court of Justice has expressed the view that the categories of
international legal personality are not closed or static:
The subjects of law in any legal system are not necessarily identical in their nature or
in the extent of their rights, and their nature depends upon the needs of the
community. Throughout its history, the development of international life … and the
progressive increase in the collective activities of states has already given rise to
instances of action upon the international plane by certain entities which are not
states. 10

But, in spite of these sentiments, individuals have traditionally been afforded
minimal recognition at public international law. The Treaty of Westphalia 1648
confirmed in legal terms the sovereign ideology described above. The nation state
became the exclusive subject of international relations and international law,
entitling a state to ‘exercise plenary authority in its own territory without
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molestation, at least from its temporal rivals’. 11 During the nineteenth century, the
nation state continued to flourish and became entrenched at the centre of an
international legal system founded on state consensus. At the same time states
‘succeeded in maintaining a practically unchallenged monopoly of exclusive or
concurrent jurisdiction over the individual’. 12
Some authors have pointed to the protections conferred upon individuals by socalled ‘minority’ treaties during the early years of the twentieth century as evidence
of an embryonic legal personality. 13 However, those treaties served only to protect
members of ‘minority’ groups from their own governments and most were not
renewed after the conclusion of World War I. 14 Some early attempts were made to
guarantee the protection of individuals generally, and of women and children
particularly. The International Convention for the Suppression of Trafficking in
Women and Children 1923 and the Slavery Convention 1926 (which codified a
customary prohibition dating back to 1815) 15 were two early examples of the
attempt to confer protection on individuals under public international law.
However, these developments ran against the tide and did not signify a fundamental
shift in the treatment of legal personality under public international law. States
retained the status of exclusive subjects, and the protection of individuals was a
matter left to the jurisdiction of individual states. The predominance of state
sovereignty also foreclosed external interference for the purpose of protecting
citizens or preventing human rights violations.
The law of diplomatic protection was built on these foundations. 16 The right of a
national to protection (or a minimum standard of treatment) whilst in the territory of
another state has never been a right owed to individuals or exercisable by
individuals. It has always been a right owed to the individual’s state by the host
state. It may be waived by the individual’s state and, where it is violated, only the
individual’s state may decide whether to pursue compensation through diplomatic
channels or in an international forum. Rules such as these indicate that traditionally,
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Menon, above n 6, 154-6; Alexander Orakhelashvili, ‘The Position of the Individual in
International Law’ (2001) 31 California Western International Law Journal 241, 242-3.
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even in those few circumstances where individuals obtained some protection from
international law, or obtained a measure of legal personality at public international
law, such personality was derivative, not original. Individuals, to the extent that
they obtained procedural capacity, obtained it from the state – and the state was
entitled to suspend those entitlements at will. Although the Permanent Court of
International Justice recognised early that treaties could confer rights on
individuals, and that those rights could be vindicated in domestic courts under
certain conditions, such conferrals were the exception, not the norm. 17 As discussed
below, even in those circumstances where such rights might have existed under
international law, domestic courts were usually reluctant to enforce them.
B The Recognition of Non-state Entities Under International Law
A succession of developments has challenged the traditional position of individuals
in international law and the exclusivity of state legal personality. Certainly, the
view that individual rights and freedoms deserve the protection of a ‘community of
nations’ has a lengthy history. 18 The concept of ‘inalienable rights’ developed
concurrently with the ascent of the nation state, evolving as a reaction against the
prevailing threat of unbridled sovereignty. 19 Korowicz notes that the view of
international law as ‘directly binding on individuals without the intermediary of
their state’ is ‘at least as old as … the sixteenth century’. 20 As such, individual
rights have a long history, dating back to the genesis of international law.
But it was only after World War II that the scene began to change substantially.
Until that time, few systematic attempts had been made to assemble a system of
international law directed at the prohibition of war crimes, crimes against humanity
and genocide. As Dunn notes, relative to the number of post-war treaties entered
into for the purpose of addressing the rights and interests of individuals, a very
small proportion ‘dealt with the relations of states as political atoms’. 21 Whilst
customary international law had long recognised the prohibition against piracy as a
basis for individual criminal liability, 22 this principle of liability expanded
dramatically in the wake of the Nuremberg Trials to apply to other breaches of
international criminal law. The principle was subsequently codified in conventions
such as the Genocide Convention 1948, which mandated the punishment of
individuals for breaches of the prohibition against genocide; and in the statutes of

17
18
19
20

21

22

Danzig Railway Officials Case (Advisory Opinion) [1948] PCIJ (ser B) No 15, 587.
Herbert Briggs (ed), Law of Nations (2nd ed 1952).
Ibid.
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the ad hoc criminal tribunals 23 and the International Criminal Court. 24 Individual
criminal responsibility now underpins a range of treaties prohibiting transnational
crime. 25
These developments indicate that individuals may now bear greater responsibility
under public international law. It is also arguable that individuals have come to
possess rights under public international law, as well as obligations. Commencing
in 1948 with the unanimous approval of the Universal Declaration of Human
Rights, 26 the international community has given effect to a startling number of
international treaties, resolutions and declarations designed to protect the human
rights of individuals. 27 Individuals enjoy detailed and expansive rights under the
Fourth Geneva Convention 1949, and instruments such as the International
Covenant on Civil and Political Rights (ICCPR) 28 are designed to guarantee the
protection of individuals from their own governments, seemingly undermining the
classical prohibition on external interference in the exclusive territorial jurisdiction
of a sovereign state.
During the final decades of the twentieth century, individual rights also began to
flourish in international investment law. Historically, if an investor suffered
injustice in a foreign state, the right to pursue recompense for that injury belonged
exclusively to their home state 29 or state of incorporation. 30 As foreign investment
became integral to Western economies in the twentieth century, these countries
sought to establish more comprehensive legal structures for their nationals. 31
Bilateral investment treaties (BITs), and to a lesser extent multilateral agreements,
have become the instruments of choice for international investment protection.
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Charles Lipson, Standing Guard: Protecting Foreign Capital in the Nineteenth and Twentieth
Centuries (1985) 54.
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These investment treaties have come to represent a significant source of
international law rights for individuals and enterprises, prompting some
commentators to describe them as ‘economic bills of rights’ for foreign investors. 32
Typically, they prohibit host countries from taking certain actions against investors.
Basic prohibitions include: the expropriation of property, 33 restricting currency
transfers, 34 failing to honour obligations made to investors 35 and implementing
discriminatory measures. 36 Many treaties also allow states to enforce more positive
and general obligations 37 such as customary 38 or treaty-based 39 international law
rights (to justice, procedural fairness, protection and security). 40 Increasingly
uniform expression of these rights has led at least one commentator to argue that ‘a
foreign investor benefiting from a BIT may now look to a comprehensive, specific,
and largely uncontested set of international legal rules’. 41
It has been argued that these guarantees are subject to the consent of states, who
may withdraw, vary or qualify their treaty commitments. 42 However, in respect of
human rights treaties, many of the guarantees detailed above now form part of
customary international law and are not subject to unilateral variance or withdrawal
by states. 43 Nor are states necessarily entitled to withdraw from human rights
conventions to which they are party. Because the ICCPR contains no provision for
termination and does not provide for denunciation or withdrawal, the UN Human
Rights Committee has concluded that the course of unilateral withdrawal is not
available to state parties. It is the opinion of the Committee that the ICCPR’s
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Academy of International Law, Recueil des cours (General Course in Public International
Law, 1978), 59-61 cited ibid n 99.
For example, the requirement to provide ‘effective means’ to enforce rights: Treaty
Concerning the Encouragement and Reciprocal Protection of Investment (US-El Salvador) 10
March 1999, art 2(4) <http://www.sieca.org.gt/publico/OACUERDOS/ Acuerdo_reciproco_
inversiones_Salvador-Estados_Unidos.htm> at 15 March 2006.
Eg Netherlands Revised Model Agreement on Encouragement and Reciprocal Protection of
Investments, art 3 in Robbins, above n 37, n 104.
Salacuse and Sullivan, above n 34, 70.
Malanczuk, above n 16, 100-4.
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drafters ‘deliberately intended to exclude the possibility of denunciation’, as the
ICCPR does ‘not have [the] temporary character typical of treaties where a right of
denunciation [has been] deemed to be admitted’. 44
In light of these considerations, some departure from the strictures of sovereign
ideology ought to be acknowledged. Individuals now bear obligations and are owed
rights under international law; and it is by no means certain that these rights and
obligations are granted only at the pleasure of state parties. Yet, even if we accept
that individuals are owed rights and owe responsibilities, this only disposes of half
of the problem. The key obstacle confronting the assertion of individual legal
personality is the exclusion of individuals from international avenues of procedural
redress.
C Rights without Remedies?
In light of the historical background, it comes as no surprise that individuals have
traditionally been barred from seeking redress in international fora. In the past,
certain exceptions sat alongside the general rule, but such exceptions were
relatively rare. The Central American Court of Justice, established in 1908, 45 had
jurisdiction over disputes between states and private individuals. 46 However, the
Court only dealt with disputes arising in the contracting states and only ever issued
five decisions, concluding its jurisdiction after only ten years. 47 The International
Prize Court, which the abandoned Hague Convention of 1907 sought to establish,
would have granted standing to ‘neutral’ individuals in instances where a judgment
of the Court was liable to affect the property of an individual. 48 However, the
provisions were never ratified and the grant of standing would in any case have
been subject to the power of the national’s state to ‘forbid’ the initiation of
proceedings or to take action in the individual’s place. 49 In spite of these limited
exceptions, individuals were up until this time denied procedural capacity on the
plane of public international law.
The situation altered somewhat after World War I. With the entry into force of the
Treaty of Versailles, individuals were granted standing to seek damages for loss
sustained as a result of German war measures. 50 Of greater significance was the
44
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Human Rights Committee, General Comment 26 (61), General Comments under article 40,
paragraph 4, of the International Covenant on Civil and Political Rights, adopted by the
Committee at its 1631st meeting.
Convention for the Establishment of a Central American Court of Justice, 20 December 1907,
2 American Journal of International Law, Supplement 231 (1908).
Ibid art II.
Menon, above n 6, 154.
Convention Relative to the Creation of an International Prize Court, opened for signature 18
October 1907 (Hague Convention XII) art 4(2), (1908) 2 American Journal of International
Law, Supplement 174, 177.
Ibid.
Treaty of Versailles, 28 June 1919, 13 American Journal of International Law, Supplement
151, art 297.
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German-Polish Convention of 1922, which created the Upper Silesia Arbitral
Tribunal, a body whose jurisdiction included the adjudication of claims brought by
individual nationals against their state of nationality. 51 In at least one claim, the
Tribunal directly rejected Poland’s contention that ‘an individual cannot invoke an
international authority against his own state’. 52 A similar entitlement was
established by the Supreme Restitution Court in 1952, 53 created for the purpose of
settling compensation claims arising from the confiscation of property by the Nazi
regime. Individuals were entitled to bring claims, and claims could be brought
against individuals.
All of these instances were significant because they genuinely pierced the veil of
state sovereignty by enabling individuals to bring claims directed not only against
foreign powers, but also against their state of nationality. Even though the treaties in
question were not universal in their accession or application, in procedural terms,
they realised the same objective as post-war human rights and humanitarian law
treaties: they rejected the assumption that sovereign states were the sole occupants
of the plane of international law. It seemed that an evolution was underway. The
classical inviolability of the sovereign, so axiomatic fifty years previously, was
being replaced by a new era in which the domain of international legal personality
would be shared between state and non-state entities.
In some respects, multilateral human rights treaties have continued the advance of
individual procedural entitlements. A right of individual petition is now available
under a number of international instruments, including the Optional Protocol to the
International Covenant on Civil and Political Rights (ICCPR), 54 the International
Convention for the Elimination of all Forms of Racial Discrimination (ICERD) 55
and the Optional Protocol to the Convention on the Elimination of all Forms of
Discrimination Against Women (CEDAW). 56 Under the Optional Protocol to the
ICCPR, an individual may make a communication to the Human Rights Committee
about the violation of his or her rights under the ICCPR, provided he or she is
within the territory or subject to the jurisdiction of a party to the Protocol and local
remedies have been exhausted. 57 Article 22 of the Convention against Torture
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Convention on the Settlement of Matters Arising Out of the War and the Occupation, opened
for signature 26 May 1952, 332 UNTS 219 (5 May 1955).
Optional Protocol to the International Covenant on Civil and Political Rights, opened for
signature 16 December 1966, 999 UNTS 302 (entered into force 23 March 1976).
International Convention on the Elimination of all Forms of Racial Discrimination, opened for
signature 21 December 1965, 660 UNTS 195, art 14 (entered into force 4 January 1969).
Optional Protocol to the Convention on the Elimination of All Forms of Discrimination
against Women, opened for signature 10 December 1999, 2131 UNTS 83 (entered into force
22 December 2000).
Art 4.
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provides a right of communication in similar circumstances to the United Nations
Committee Against Torture. 58
Similarly, under the Optional Protocol to CEDAW, signatories acknowledge the
competence of the Committee on the Elimination of Discrimination against Women
to receive discrimination complaints from nationals of state parties. 59 As with the
Optional Protocol to the ICCPR, complaints may only be entertained where they
are received from nationals of states that are parties to the Optional Protocol (rather
than merely parties to CEDAW alone) and where local remedies have been
exhausted. Entitlements conferred by ICERD are far more limited. That Convention
requires the national’s state to recognise the competence of the Committee on the
Elimination of Racial Discrimination (CERD) prior to the hearing of complaints. As
well as exhausting all other local remedies, individuals are also required to
approach a national body designated by the state for satisfaction prior to
approaching CERD.
Some regional and bilateral agreements also create an entitlement to individual
remedies. Individuals are granted procedural capacity before the European Court of
Human Rights. 60 The Iran-US Claims Tribunal offers similar, though more limited
entitlements. 61 The Permanent Court of Arbitration changed its rules in 1993 so as
to encourage claims in which only one party is a state. 62 However, the InterAmerican Court of Human Rights, established under the American Convention on
Human Rights, 63 is still confined in its jurisdiction to cases submitted by state
parties or the Inter-American Commission on Human Rights. 64 In any case, the
relevance of regional and bilateral agreements to the customary law recognition of
individual legal personality is highly questionable. Individuals continue to be
denied any form of procedural capacity before the International Court of Justice. 65
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Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, GA Res 39/46, UN Doc A/39/51 (1984).
Art 1.
Convention for the Protection of Human Rights and Fundamental Freedoms as amended by
Protocol No 11, Rome, 4.XI.1950, art 34, ‘Individual Applications’, provides: ‘The Court
may receive applications from any person, non-governmental organisation or group of
individuals claiming to be the victim of a violation by one of the High Contracting Parties of
the rights set forth in the Convention or the protocols thereto. The High Contracting Parties
undertake not to hinder in any way the effective exercise of this right.’
Declaration of the Government of the Democratic and Popular Republic of Algeria
Concerning the Settlement of Claims by the Government of the United States of American and
the Government of the Islamic Republic of Iran (Claims Settlement Declaration), 19 January
1981, art III(3): ‘Claims of nationals of the United States and Iran that are within the scope of
this Agreement shall be presented to the Tribunal either by claimants themselves or, in the case
of claims of less than $250,000, by the government of such national.’
Permanent Court of Arbitration Optional Rules for Arbitrating Disputes Between Two Parties
of Which Only One is a State (entered into force 6 July 1993).
American Convention on Human Rights, opened for signature 22 November 1969, ch VIII.
Art 61: ‘Only the States Parties and the Commission shall have the right to submit a case to the
Court’.
Statute of the International Court of Justice, art 34. For a critical assessment of this restriction,
see Elihu Lauterpacht, Aspects of the Administration of International Justice (1991).
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In contrast, bilateral investment treaties now represent a significant if fragmented
exception to the exclusion of non-state entities. Most BITs allow investors to pursue
arbitration against a host state before a neutral panel such as the International
Centre for Settlement of Investment Disputes (ICSID) or the International Chamber
of Commerce (ICC), or an ad hoc panel appointed by the parties. This panel has the
authority to issue an order that is enforceable in both countries. By the end of 2005,
some 219 such direct claims against states had been filed, almost all of them in the
last five years. 66 Some of these cases have involved successful challenges to the
decision of a municipal superior court. 67 Unsurprisingly perhaps, a number of
commentators and municipal judges have suggested that these rights represent an
‘alarming loss of sovereignty’. 68
Yet, while they represent a significant development in the emergence of non-state
legal personality, the significance of these cases for the development of customary
law should not be exaggerated. In the Barcelona Traction Case, the ICJ found that
the direct protection of investors under bilateral treaties did not have the character
of customary international law. 69 Certainly the proliferation of BITs has led to a
dramatic increase in the number of potential principles, claimants and fora. 70 By the
end of 2005 more than 2,500 investment treaties had been concluded, 71 including
some to which Australia is party. 72 These treaties now represent a significant body
of state practice. However, far from being an exception to sovereignty, these rights
66
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United Nations Conference on Trade and Development, Investor-State Disputes Arising From
Investment Treaties: a Review (2005) UNCTAD/ITE/IIT/2005/4, 70. Of these, 135 have been
brought before the World Bank’s ICSID centre and 94 before other arbitration bodies. Over
two-thirds (69%) of the known claims were filed after 2001.
For example the NAFTA, ch 11 provisions have allowed Canadian and Mexican investors to
challenge the decisions of US superior courts: Loewen Group, Inc. (Can.) v. United States,
ICSID ARB(AF)/98/3 (26 June 2003) (Award), <http://www.state.gov/documents/
organization/22094.pdf> at 21 March 2006; Mondev Int’l Ltd. v. United States, ICSID
ARB(AF)/99/2 (11 October 2002) (Award), <http://www.state.gov/documents/organization/
14442.pdf> at 22 March 2006. In the later case a petition before the US Supreme Court had
been denied.
Charles H Brower II, ‘Investor-State Disputes under NAFTA: a Tale of Fear and Equilibrium’
(2001) 29 Pepperdine Law Review 43, 44; Douglas Branson, ‘The Very Uncertain Prospect of
Global Convergence in Corporate Governance’ (2001) 34 Cornell International Law Journal
321, 352. In the USA, Chief Justice Ronald M George of the California Supreme Court said in
an interview: ‘It’s rather shocking that the highest courts of the state and federal governments
could have their judgments circumvented by these tribunals’ - Adam Liptak, ‘Review of US
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are conferred on investors through the sovereign act of signing a treaty. 73 The
growing number of BITs should be viewed in the context of continued
unwillingness on the part of most states to permit the establishment of general
customary principles in this area. Accordingly, it has been suggested that Barcelona
Traction still reflects customary law in relation to diplomatic protection of
corporations. 74 The absence of rules and principles addressing investment rights
remains ‘one of the great deficiencies of customary international law’. 75
Yet, if nothing else, developments in this area demonstrate how the increasing role
of non-state actors can create a need for mechanisms to enforce their rights, directly
and without resort to diplomatic protection. More generally, the recent history of
investment rights can perhaps be seen as a cautionary tale for domestic tribunals
considering rights in other areas: if domestic institutions fail to accommodate the
international rights of non-state entities, those institutions may eventually find
themselves bypassed in favour of emerging alternatives.
III INTERNATIONAL LEGAL PERSONALITY FOR INDIVIDUALS IN THE MUNICIPAL
SYSTEM
At first glance, the emergence of non-state legal personality in public international
law seems far removed from Australian municipal law. Yet the issue has been a
contentious one in domestic jurisprudence, both in Australia and overseas. On a
number of occasions, municipal courts have been asked to determine whether
individuals have rights and obligations under international law, and whether such
rights, if they do exist, can be enforced in domestic courts. In these cases it has been
the internal aspects of sovereignty ideology – the belief that all external influences
must be excluded from municipal law – that have impeded the development of
recognised rights and obligations.
A The Approach in Australian Courts: NAGV
The High Court had an opportunity to examine these matters in the recent case of
NAGV. A father and his son, both citizens of Russia, claimed that they would be
persecuted if returned to Russia, because they were Jewish and because of the
father’s political opinions. Even though both would have been eligible for Israeli
citizenship under the Law of Return 1950 (Israel), they did not seek protection there
because the child’s mother, who would join them, was not Jewish and they feared
discrimination against a mixed marriage family. They also submitted that Israel’s
policy of compulsory military service would conflict with the child’s pacifist
upbringing.
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SS Wimbledon (Ger v UK, France, Italy and Japan), 1923 PCIJ (ser A) No 1, 16; cited in
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ILC, Report of the 55th Session, A/58/10, para 79; though the commission was not referring
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The Court was called upon to construe s 36 of the Migration Act 1958 (Cth), which
creates the ‘protection visa’ and provides that, ‘[a] criterion for a protection visa is
that the applicant … is a non-citizen in Australia to whom Australia has protection
obligations under [the Convention]’. The applicants argued that the language of s
36(2) gave recognition to the fact that Australia’s obligations under the Refugee
Convention, drawn into Australian law by the Migration Act, are owed to
individuals, rather than to other state parties. One aspect of the appeal therefore
turned on the meaning of the phrase ‘to whom Australia has protection obligations
under [the Convention]’.
A majority consisting of Gleeson CJ, McHugh, Gummow, Hayne and Heydon JJ
rejected the applicants’ submissions on this point. Subsection 2 was ‘awkwardly
drawn’. 76 It erroneously assumed that, under the Convention, obligations could be
owed by contracting states to individuals. Because states were necessarily the sole
and exclusive subjects of international law, the Parliament had taken a ‘false’ step
in implying, via sub-s 2, that individuals were capable of forming the subject of
agreements between states. 77 The Convention was to be understood at ‘a state level’
and could not detract from the right of a contracting state such as Australia to
determine which individuals should be allowed to enter its territory. Although the
Refugee Convention was an example of a treaty that qualified the unfettered
freedom of states in their treatment of nationals, 78 it could not have the effect of
conferring upon refugees international legal personality and an associated capacity
to ‘act outside municipal legal systems’. 79 The right of asylum was a right of states,
not of individuals. 80
Whilst concurring in the order given, Kirby J cautiously departed from the majority
on this point. 81 He surveyed the evolution of public international law over the past
fifty years and concluded that a central development had been the emerging
recognition of individuals as subjects of international law. 82 The proliferation of
human rights and humanitarian law treaties, including the Refugee Convention,
evidenced a decentring of the state as the sole subject of international law. It was
therefore ‘potentially misleading’ to deny the existence of protection obligations
under the Convention owed to individuals. Although individuals were not parties to
the Convention, they were certainly subjects of it. As in Australian law, obligations
could be owed ‘otherwise than by and to the parties to a binding agreement’. 83
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NAGV, [27] (Gleeson CJ).
NAGV, [27] (Gleeson CJ).
NAGV, [15] (Gleeson CJ), citing Menon, above n 6, 154-6; Orakhelashvili, above n 13, 242-3.
NAGV, [15] (Gleeson CJ).
NAGV, [15] (Gleeson CJ).
He did, however, concur in the majority’s orders.
NAGV, [68]. He felt that various provisions of the Refugee Convention evinced an intention
that obligations be owed to individuals. By way of example, he referred to art 2: ‘Every
refugee has duties to the country in which he finds himself’; and art 3: ‘The Contracting States
shall apply the provisions of this Convention to refugees’ (emphasis added).
Ibid.
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The majority’s comments on this issue sit comfortably with the classical view
described above: that international legal personality is the sole property of states
and that international obligations flow only between states. The cursory treatment
of this matter indicates concurrence with the classical approach, in which the
exclusion of individuals from public international law is entirely axiomatic. Any
contrary suggestion was plainly the result of a drafting error, warranting only
cursory investigation, if any.
The High Court gave some consideration to comparative law, with the majority
placing extensive reliance on jurisprudence from the United Kingdom and the
United States to support its findings. But is the exclusion of individuals from the
class of international legal persons really self-evident from the jurisprudence of
other domestic systems? Closer examination reveals that much of the case law
relied upon is inconclusive in its treatment of this matter.
One decision that does lend support to the majority’s conclusion is Lord Mustill’s
judgment in T v Secretary of State for the Home Department. 84 There, the House of
Lords considered whether the applicant, an Algerian asylum-seeker, was entitled to
the Convention’s protection. Addressing the applicant’s ‘rights’ under the
Convention, Lord Mustill expressed a view, consistent with that of the majority in
NAGV, that
neither under international law nor English municipal law does a fugitive have any
direct right to insist on being received by a country of refuge. Subject only to
qualifications created by statute this country is entirely free to decide, as a matter of
executive discretion, what foreigners it allows to remain within its boundaries. 85

Accordingly, any individual rights would flow not from international law, but from
‘certain statutory restrictions … which may in practice achieve the same result’. 86
These findings certainly support the majority’s conclusions in NAGV: that, under
the Refugee Convention, states maintain control over entry and determination
procedures; and that Convention obligations are owed to States, rather than to
individuals.
However, the later House of Lords decision in Horvath v Home Secretary 87
provides less decisive support than the NAGV majority suggested. That case was
referred to by Gleeson CJ in support of the proposition that ‘the Convention was
worked out and agreed between states and it is at a state level that it has to be
understood’. 88 Yet the House of Lords had been speaking in the context of a
warning against overly technical construction of treaties; and the dangers of
‘prolonged debate about the niceties of the language’ when considering a document
84
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that is diplomatic rather than legal in origin. 89 There is no suggestion of a
relationship between the proposition that the Convention should be understood ‘at a
state level’ and the conclusion that obligations ‘are owed between states, not
between states and refugees’. To this extent, the authority relied upon 90 does not
fully support the conclusion reached by the NAGV majority.
The United States Supreme Court jurisprudence relied upon is also inconclusive.
The NAGV majority drew support from the Supreme Court decision in Sale v
Haitian Centres Council, Inc. 91 That case dealt with a claim that an executive order,
directing the US Coast Guard to intercept and return vessels illegally transporting
Haitian passengers, was invalid. The respondent put its case partly on the basis that
the order had violated art 33 of the Refugee Convention. The Supreme Court found
that it did not.
However, the Court’s findings in Sale were narrowly based, confined to the
construction of one article (33) of this particular treaty. It is true that, in the course
of its considerations, the Court affirmed the view that state parties to the
Convention have the right to determine who may enter their territory. 92 However, in
the Court’s opinion, this right did not flow from any inherent incapacity in treaty
law to accord individual rights. Rather, the right to control entry was founded on the
Court’s conclusion that, as a matter of construction, art 33 of this particular treaty,
and any rights and obligations it may create, do not apply extra-territorially. In
reaching this conclusion the Court gave extensive consideration to the text of the
Convention 93 and to its preparatory history. 94 The Court did not reject the
possibility that rights may accrue to individuals under conventional or customary
international law.
B The Approach of other Municipal Courts
With a limited number of exceptions, common-law municipal jurisprudence does
not evince clear support for the denial of international-law rights owed to
individuals. Instead, the case law appears to have been steered by two constitutional
concerns. In most of the cases, care has been taken to prevent international law
from permeating municipal law, for fear of damaging domestic constitutional
arrangements: either by allowing the executive to usurp the powers of the
legislature by unilaterally setting up treaty rights; or by allowing the judicial branch
to assume the parliamentary function of ensuring executive responsibility. Both are
pressing concerns for any court operating within a constitutional democracy. The
emphasis differs subtly, depending on the particular constitutional arrangements
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and the significance accorded to the separation of powers, responsible government
and royal prerogative.
In Australia, emphasis has been placed on the first of these concerns, whereas
British jurisprudence has focused on the second. Australia’s reluctance appears to
stem from a desire to protect a specific division between the Parliament and the
Executive Government. This division allocates to the Executive Government
responsibility for entering into treaties; and to the Parliament responsibility for
enacting and altering municipal law. 95 According to this view, enabling treaties to
create municipal rights facilitates a trespass by the Executive Government upon the
functions of the Parliament. 96 In the UK, when the municipal effect of international
law rights was first raised courts considered the constitutional question so
unpalatable that they simply avoided deciding it. 97 In later English decisions,
reservations about executive power similar to those heard in Australia were
expressed: for example, that enforcing rights under the Treaty of Versailles would
amount to authorising an executive treaty-making action to ‘invade an area which is
properly that belonging to the House of Commons’. 98 However, differences in
English constitutional law mean that such concerns are less common. A more
frequent English objection is that permitting subjects to enforce treaties would
allow courts to usurp parliament’s function of ensuring executive responsibility. 99
On other occasions British courts have considered a range of constitutional barriers
– including fettering prerogative power 100 and the need to balance competing
legislative rights in a federal system 101 – in buttressing their proclaimed intention to
exclude international law. In the United States, the separation of powers embodied
in the US constitution has given rise to similar arguments about the perils of
incorporating international law into a republican constitutional arrangement. 102
Although, as discussed below, these concerns have in practice created less of a
barrier in the United States than elsewhere.
In Australia, the constitutional concerns have often found expression in a blanket
refusal to allow international law to permeate municipal law. Almost sixty years
95
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Simsek v Macphee (1982) 148 CLR 636, 642.
This concern was raised expressly in Re Minister for Immigration and Multicultural Affairs;
Ex parte Lam (2003) 214 CLR 1, [102].
Baron de Bode’s Case (1845) 8 QB 208; 13 QB 364; 3 HLC 449 where the Queens Bench, the
Court of Errors and the House of Lords all avoided deciding the issue when it was raised
before them.
Civilian War Claimants Association v The King [1932] AC 14, 32 (Lord Buckmaster).
Rustomjee v The Queen [1876] 1 QB 487, 496 (Blackburn J) considering a petition to enforce
rights to reparation under the Treaty of Nanjing 1842.
Laker Airways v Dept of Trade [1977] 1 QB 643, 673-4.
Attorney-General for Canada v Attorney-General for Ontario [1937] AC 326.
Louis Henkin, ‘International Law as Law in the United States’ (1984) Michigan Law Review
1555, 1565; Louis Henkin, ‘The United States Constitution and Sovereignty: a Century of
Chinese Exclusion and its Progeny’ (1987) 100 Harvard Law Review 853, 864. On the
constitutional primacy of the legislature over the municipal effects of treaty law see Edye v
Robertson 112 US 580, 597-8 (5 S Ct 247 US 1884); Taylor v Morton 2 Curt CC 454 (CC
Mass 1855).
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ago, in Chow Hung Ching v The King, the High Court found that treaties have ‘no
legal effect upon the rights and duties of the subjects of the Crown’. 103 Numerous
later cases 104 have endorsed a broad municipal exclusion of international law, 105 and
the principle has been clearly reaffirmed as recently as 2005. 106 Similar statements
of blanket exclusion have been made in the UK. 107 A decade before Chow Hung
Ching, Lord Atkin had declared in Attorney-General (Canada) v Attorney General
(Ontario) 108 that ‘the stipulations of a treaty duly ratified do not within the Empire,
by virtue of the treaty alone, have the force of law’. Parties seeking to enforce
international law rights in municipal courts have met with stern reluctance from the
judicial branch.
But admitting judicial reticence to enforce rights is not the same as denying the
existence of those rights, or the potential for individual legal personality that they
imply. Even in Victorian England, courts accepted that, under a reparation treaty,
there was ‘no doubt a duty arose as soon as the money was received to distribute
that money amongst the persons towards whose losses it was paid by the Emperor
of China’. 109 The duty was acknowledged, though the procedure for enforcement
was denied. The barrier was a constitutionally motivated unwillingness to enforce
rights, rather than the denial of their existence in principle.
In recent years similar concerns about the constitutionality of enforceable
international law rights have been raised in the United States; however, historically
US courts have been receptive to the existence and enforcement of such rights. The
origins of this more inclusive approach can be traced to the ‘Supremacy Clause’ of
the US Constitution, which provides that ‘all Treaties made or which shall be made
… shall be the supreme Law of the Land; and the Judges of every state shall be
bound thereby’. 110 Early cases interpreted this clause to mean that treaties were
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the same way now: Minister for Immigration and Multicultural Affairs, Re; Ex parte Lam
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Merkel J).
Povey v Qantas (2005) 216 ALR 427, [12] (Gleeson CJ; Gummow, Hayne, Heydon JJ): ‘entry
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simply to become law upon ratification 111 and could support domestic claims even
in the face of inconsistent state legislation. 112 To this effect, Marshall CJ 113 declared
in 1809 that ‘[w]henever a right grows out of, or is protected by, a treaty … it is to
be protected [in municipal law]’. 114 Gradually, a more cautious doctrine of ‘selfexecuting treaties’ 115 came to dominate US jurisprudence. However, this principle
still allowed that in certain circumstances no legislation was required to incorporate
treaties into domestic law. 116 It has been said that
in ‘determining whether a treaty is self-executing’ in the sense of it creating private
enforcement rights, ‘courts look to the intent of the signatory parties as manifested by
the language of the instrument’. 117

In practice the development of this doctrine significantly narrowed the range of
international law rights enforceable under US law. In the early years of this decade,
cases such as Sale seemed to show a further movement against admitting
international law rights into domestic law. However the recent Guantánamo cases
suggest, albeit peripherally, that the self-executing treaty doctrine has not been
abandoned. 118 Historically at least, the attitude of US courts to the municipal
enforcement of international law rights has been more generous than the majority in
NAGV acknowledge.
Although courts in Australia and overseas often state the exclusion with vigour, it is
less commonly explained why, as a matter of logic or principle, such an exclusion is
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necessary. The American self-executing treaty doctrine already shows how
international law rights can be accorded municipal significance without doing
undue mischief to either constitutional principle or state sovereignty. One hundred
and fifty years ago, such rights may have been ‘too wild a notion to require a single
word of observation beyond emphatically condemning it’,119 but in an increasingly
globalised legal world, the maintenance of this exclusion at least merits considered
justification. In this light it is difficult to accept the cursory treatment of these
developments by domestic lawyers. The scale of these developments has been
substantial enough to warrant considered scrutiny.
IV CONCLUSION
In NAGV the High Court gave only cursory attention to the question of individual
rights under treaty. Municipal courts in other common law jurisdictions may have
been moved by constitutional concerns, but have never excluded the possibility that
individual rights might exist on the plane of public international law. In the
international sphere there are signs that some elements of legal personality are
gradually being accorded to individuals. However, these entitlements have so far
been hobbled by continued dependence on the goodwill of states and by procedural
barriers to enforcement at both the municipal and the international levels.
Yet, in spite of the difficulties that remain, a survey of international law
developments over the last century reveals nothing to preclude the realisation of
individual personality under public international law. Likewise, a conjectural glance
toward the century ahead suggests that moving beyond the sovereign state
monopoly on enforceable international rights may quickly become a matter of
necessity, as an increasingly integrated legal world fills with a growing number of
non-state actors. At such a time, neither a history of English constitutional anxiety,
nor the more recent timidity of American courts, justifies superficial treatment of
these matters when they arise before domestic courts. Though much remains
uncertain – including the form that prospective avenues of redress might take – it is
clear that such possibilities need not be foreclosed without discussion.
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